
Contract Clauses BI-026 through BI-050 
 

 
WITHHOLDING OF FUNDS (NOV 2004) (BI-026)   
 
The Contracting Officer shall, upon his or her own action or upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be withheld from the Contractor 
under this contract or any other Federal contract with the same Prime Contractor, or any other 
Federally assisted contract subject to Davis-Bacon prevailing wage requirements, which is held 
by the same Prime Contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers employed by the Contractor or any subcontractor the full amount of wages required by 
the Contractor or any subcontractor the full amount of wages required by the contract.  In the 
event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 
employed or working on the site of the work, all or part of the wages required by the contract, the 
Contracting Officer may, after written notice to the Contractor, take such action as may be 
necessary to cause the suspension of any further payment, advance, or guarantee of funds until 
such violations have ceased. 
 

(End of clause) 
 
 
PAYROLLS AND BASIC RECORDS (NOV 2004) (BI-027) 
    
(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the 
course of the work and preserved for a period of 3 years thereafter for all laborers and mechanics 
working at the site of the work.  Such records shall contain the name, address, and social security 
number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and 
weekly number of hours worked, deductions made, and actual wages paid.  Whenever the 
Secretary of Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that 
the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon 
Act, the Contractor shall maintain records which show that the commitment to provide such 
benefits is enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and records 
which show the costs anticipated or the actual cost incurred in providing such benefits. 
Contractors employing apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification of trainee programs, the 
registration of the apprentices and trainees, and the ratios and wage rates prescribed in the 
applicable programs. 
    
(b) (1) The Contractor shall submit weekly for each week in which any contract work is performed 
a copy of all payrolls to the Contracting Officer.  The payrolls submitted shall set out accurately 
and completely all of the information required to be maintained under paragraph (a) of this clause.  
This information may be submitted in any form desired. Optional Form WH-347 (Federal Stock 
Number 029-005-00014-1) is available for this purpose and may be purchased from the 
Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.  The 
Prime Contractor is responsible for the submission of copies of payrolls by all subcontractors. 
    

(2) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed 
by the Contractor or subcontractor or his or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify― 
    



           (i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct and complete; 
    
           (ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no deductions have been made either directly 
or indirectly from the full wages earned, other than permissible deductions; and 
    
           (iii) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work performed, as specified 
in the applicable wage determination incorporated into the contract. 
    

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by subparagraph (b)(2) of this clause. 
    

(4) The falsification of any of the certifications in this clause may subject the Contractor or 
subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of 
Title 31 of the United States Code. 
    
(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this 
clause available for inspection, copying, or transcription by the Contracting Officer or authorized 
representatives of the Contracting Officer or the Department of Labor.  The Contractor or 
subcontractor shall permit the Contracting Officer or representatives of the Contracting Officer or 
the Department of Labor to interview employees during working hours on the job.  If the 
Contractor or subcontractor fails to submit required records or to make them available, the 
Contracting Officer may, after written notice to the Contractor, take such action as may be 
necessary to cause the suspension of any further payment. Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for debarment 
action. 
 

(End of clause) 
 
 
APPRENTICES AND TRAINEES (NOV 2004) (BI-028)   
 
(a) Apprentices.  Apprentices will be permitted to work at less than the predetermined rate for the 
work they performed when they are employed pursuant to and individually registered in a bona 
fide apprenticeship program registered with the U.S. Department of Labor, Employment and 
Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship 
Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an apprenticeship program, who is not 
individually registered in the program, but who has been certified by the Bureau of Apprenticeship 
and Training or a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in 
any craft classification shall not be greater than the ratio permitted to the Contractor as to the 
entire work force under the registered program.  Any worker listed on a payroll at an apprentice 
wage rate, who is not registered or otherwise employed as stated in this paragraph, shall be paid 
not less than the applicable wage determination for the classification of work actually performed.  
In addition, any apprentice performing work on the job site in excess of the ratio permitted under 
the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed.  Where a contractor is Performing construction on 
a project in a locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the Contractor's or 
subcontractor's registered program shall be observed.  Every apprentice must be paid at not less 
than the rate specified in the registered program for the apprentice's level of progress, expressed 



as a percentage of the journeyman hourly rate specified in the applicable wage determination.  
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship 
program.  If the apprenticeship program does not specify fringe benefits, apprentices must be 
paid the full amount of fringe benefits listed on the wage determination for the applicable 
classification.  If the Administrator determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that determination. In the event 
the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the 
Bureau, withdraws approval of an apprenticeship program, the Contractor will no longer be 
permitted to utilize apprentices at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 
   
(b) Trainees.  Trainees will not be permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and individually registered in a program 
which has received prior approval, evidenced by formal certification by the U.S. Department of 
Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job 
site shall not be greater than permitted under the plan approved by the Employment and Training 
Administration.  Every trainee must be paid at not less than the rate specified in the approved 
program for the trainee's level of progress, expressed as a percentage of the journeyman hourly 
rate specified in the applicable wage determination.  Trainees shall be paid fringe benefits in 
accordance with the provisions of the trainee program.  If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage 
determination unless the Administrator of the Wage and Hour Division determines that there is an 
apprenticeship program associated with the corresponding journeyman wage rate in the wage 
determination which provides for less than full fringe benefits for apprentices.  Any employee 
listed on the payroll at a trainee rate that is not registered and participating in a training plan 
approved by the Employment and Training Administration shall be paid not less than the 
applicable wage rate in the wage determination for the classification of work actually performed.  
In addition, any trainee performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate in the wage determination 
for the work actually performed.  In the event the Employment and Training Administration 
withdraws approval of a training program, the Contractor will no longer be permitted to utilize 
trainees at less than the applicable predetermined rate for the work performed until an acceptable 
program is approved. 
     
(c) Equal employment opportunity.  The utilization of apprentices, trainees, and journeymen under 
this clause shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended. 
 

(End of clause) 
 
 
 
 
 
COMPLIANCE WITH COPELAND ACT REQUIREMENTS (NOV 2004) (BI-029) 
 
The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby 
incorporated by reference in this contract. 
 

(End of clause) 
 
 
SUBCONTRACTS (LABOR STANDARDS) (NOV 2004) (BI-030)   
 
(a) The Contractor or subcontractor shall insert in any subcontracts the clauses entitled Davis-
Bacon Act, Contract Work Hours and Safety Standards Act-Overtime Compensation, Apprentices 



and Trainees, Payrolls and Basic Records, Compliance with Copeland Act Requirements, 
Withholding of Funds, Subcontracts (Labor Standards), Contract Termination-Debarment, 
Disputes Concerning Labor Standards, Compliance with Davis-Bacon and Related Act 
Regulations, and Certification of Eligibility, and such other clauses as the Contracting Officer 
may, by appropriate instructions, require, and also a clause requiring subcontractors to include 
these clauses in any lower tier subcontracts.  The Prime Contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor with all the contract clauses cited in 
this paragraph. 
    
(b) (1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting 
Officer a completed Statement and Acknowledgment Form (SF 1413) for each subcontract, 
including the subcontractor's signed and dated acknowledgment that the clauses set forth in 
paragraph (a) of this clause have been included in the subcontract. 
    

(2) Within 14 days after the award of any subsequently awarded subcontract the 
Contractor shall deliver to the Contracting Officer an updated completed SF 1413 for such 
additional subcontract. 
  

(End of clause) 
 
 
CONTRACT TERMINATION―DEBARMENT (NOV 2004) (BI-031) 
 
A breach of the contract clauses entitled Davis-Bacon Act, Contract Work Hours and Safety 
Standards Act―Overtime Compensation, Apprentices and Trainees, Payrolls and Basic Records, 
Compliance with Copeland Act Requirements, Subcontracts (Labor Standards), Compliance with 
Davis-Bacon and Related Act Regulations, or Certification of Eligibility may be grounds for 
termination of the contract and for debarment as a Contractor and subcontractor. 
 

(End of clause) 
 
 
COMPLIANCE WITH DAVIS-BACON AND RELATED ACT REGULATIONS (NOV 2004) (BI-
032)   
 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 
3, and 5 are hereby incorporated by reference in this contract. 

 
(End of clause) 

 
 
DISPUTES CONCERNING LABOR STANDARDS (NOV 2004) (BI-033) 
 
The United States Department of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for 
resolving disputes concerning labor standards requirements. Such disputes shall be resolved in 
accordance with those procedures and not the Disputes clause of this contract. Disputes within 
the meaning of this clause include disputes between the Contractor (or any of its subcontractors) 
and the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives. 

 
(End of clause) 

 
 
CERTIFICATION OF ELIGIBILITY (NOV 2004) (BI-034)   
 



(a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be 
awarded Government or NAFI contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1). 

 
(b) No part of this contract shall be subcontracted to any person or firm ineligible for 
award of a Government or NAFI contract by virtue of section 3(a) of the Davis-Bacon Act 
or 29 CFR 5.12(a)(1). 

 
(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C.1001. 

 
(End of clause) 

 
 
LABOR STANDARDS FOR CONSTRUCTION WORK―FACILITIES CONTRACTS (NOV 2004)   
(BI-035) 
 
 (a)  In the event that construction, alteration, or repair (including painting and decorating) of 
public buildings or public works is to be performed hereunder, the Contractor shall comply with 
the following listed clauses in performance of such work: (1) Contract Work Hours and Safety 
Standards Act-Overtime Compensation; (2) Davis-Bacon Act; (3) Withholding of Funds; (4) 
Payrolls and Basic Records; (5) Apprentices and Trainees; (6) Compliance with Copeland Act 
Requirements; (7) Subcontracts (Labor Standards); (8) Contract Termination-Debarment; (9) 
Compliance with Davis-Bacon and Related Act Regulations; (10) Disputes Concerning Labor 
Standards; and (11) Certification of Eligibility. 
 
(b)  Upon determination by the Contracting Officer that the Davis-Bacon Act is applicable to any 
item of work to be performed hereunder, a determination of the prevailing wage rates shall be 
incorporated into the contract by modification. 
 
(c)  No construction, alteration, or repair (including painting and decorating) of public buildings or 
public works shall be performed under this contract without incorporation of the wage 
determination unless the Contracting Officer authorizes the start of work because of unusual or 
emergency situations, in which case the wage determination shall be incorporated as soon as 
possible and made retroactive to the start of the work. 

 
(End of clause) 

 
 
 
 
 
 
WALSH-HEALEY PUBLIC CONTRACTS ACT (NOV 2004) (BI-036) 
    
If this contract is for the manufacture or furnishing of materials, supplies, articles or equipment in 
an amount that exceeds or may exceed $10,000, and is subject to the Walsh-Healey Public 
Contracts Act, as amended (41 U.S.C. 35-45), the following terms and conditions apply: 
 

(a)  All stipulations required by the Act and regulations issued by the Secretary of Labor 
(41 CFR Chapter 50) are incorporated by reference.  These stipulations are subject to all 
applicable rulings and interpretations of the Secretary of Labor that are now, or may hereafter, be 
in effect. 
 



(b)  All employees whose work relates to this contract shall be paid not less than the 
minimum wage prescribed by regulations issued by the Secretary of Labor (41 CFR 50-202.2).  
Learners, student learners, apprentices, and handicapped workers may be employed at less than 
the prescribed minimum wage (see 41 CFR 50-203.3) to the same extent that such employment 
is permitted under Section 14 of the Fair Labor Standards Act (41 U.S.C. 40). 

 
(End of clause) 

 
 
PROHIBITION OF SEGREGATED FACILITIES (NOV 2004) (BI-037)   
 
(a) "Segregated facilities," as used in this clause, means any waiting rooms, work areas, rest 
rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other 
storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, 
transportation, and housing facilities provided for employees, that are segregated by explicit 
directive or are in fact segregated on the basis of race, color, religion, sex or national origin 
because of written or oral policies or employee custom. The term does not include separate or 
single-user rest rooms or necessary dressing or sleeping areas provided to assure privacy 
between sexes. 
 
(b) The contractor agrees that it does not and will not maintain or provide for its employees any 
segregated facilities at any of its establishments, and that it does not and will not permit its 
employees to perform their services at any location under its control where segregated facilities 
are maintained. The Contractor agrees that a breach of this clause is a violation of the Equal 
Opportunity clause in the contract. 
 
(c) The Contractor shall include this clause in every subcontract and purchase order that is 
subject to the Equal Opportunity clause of this contract. 

 
(End of clause) 

 
 
EQUAL OPPORTUNITY (NOV 2004) (BI-038)    
 
(a)  If, during any 12-month period (including the 12 months preceding the award of this contract), 
the Contractor has been or is awarded nonexempt Federal contracts and/or subcontracts that 
have an aggregate value in excess of $10,000, the Contractor shall comply with subparagraphs 
(b)(1) through (11) below. Upon request, the Contractor shall provide information necessary to 
determine the applicability of this clause. 

 
(b)  During performing this contract, the Contractor agrees as follows: 
 

 (1) The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, or national origin. 
 

 (2) The Contractor shall take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to their race, color, 
religion, sex, or national origin. This shall include, but not be limited to, (i) employment, (ii) 
upgrading, (iii) demotion, (iv) transfer, (v) recruitment or recruitment advertising, (vi) layoff or 
termination, (vii) rates of pay or other forms of compensation, and (viii) selection for training, 
including apprenticeship. 
 
 (3) The Contractor shall post in conspicuous places available to employees and 
applicants for employment the notices to be provided by the Contracting Officer that explain this 
clause. 
  



 (4) The Contractor shall, in all solicitations or advertisements for employees placed 
by or on behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, or national origin. 
 
 (5) The Contractor shall send, to each labor union or representative of workers with 
which it has a collective bargaining agreement or other contract or understanding, the notice to be 
provided by the Contracting Officer advising the labor union or workers' representative of the 
Contractor's commitments under this clause, and post copies of the notice in conspicuous places 
available to employees and applicants for employment. 
 
 (6) The Contractor shall comply with Executive Order 11246, as amended, and the 
rules, regulations, and orders of the Secretary of Labor. 
 
 (7) The Contractor shall furnish to the contracting agency all information required by 
Executive Order 11246, as amended, and by the rules, regulations, and orders of the Secretary of 
Labor.  Standard Form 100 (EEO-1), or any successor form, is the prescribed form to be filed 
within 30 days following the award, unless filed within 12 months preceding the date of award. 
 
      (8) The Contractor shall permit access to its premises, during normal business hours, 
by the contracting agency or the (OFCCP) for the purpose of conducting on-site compliance 
evaluations and complaint investigations. The Contractor shall permit the NAFI to inspect and 
copy any books, accounts, records (including computerized records), and other material that may 
be relevant to the matter under investigation and pertinent to compliance with Executive Order 
11246, as amended, and rules and regulations that implement the Executive Order. 
 
  (9) If the OFCCP determines that the Contractor is not in compliance with this clause 
or any rule, regulation, or order of the Secretary of Labor, this contract may be canceled, 
terminated, or suspended in whole or in part and the Contractor may be declared ineligible for 
further Government/NAFI contracts, under the procedures authorized in Executive Order 11246, 
as amended. In addition, sanctions may be imposed and remedies invoked against the 
Contractor as provided in Executive Order 11246, as amended, the rules, regulations, and orders 
of the Secretary of Labor, or as otherwise provided by law. 
 
    (10) The Contractor shall include the terms and conditions of subparagraph (b)(1) 
through (11) of this clause in every subcontract or purchase order that is not exempted by the 
rules, regulations, or orders of the Secretary of Labor issued under Executive Order 11246, as 
amended, so that these terms and conditions will be binding upon each subcontractor or vendor. 
 
 (11) The Contractor shall take such action with respect to any subcontract or 
purchase order as the contracting agency may direct as a means of enforcing these terms and 
conditions, including sanctions for noncompliance; provided, that if the Contractor becomes 
involved in, or is threatened with, litigation with a subcontractor or vendor as a result of any 
direction, the Contractor may request the United States to enter into the litigation to protect the 
interests of the United States. 
 
(c) Notwithstanding any other clause in this contract. 

 
(End of clause) 

 
 
AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR CONSTRUCTION (NOV 2004) 
(BI-039)    
 
(a)  Definitions.  As used in this clause― 
 



"Covered area," as used in this clause, means the geographical area described in the solicitation 
for this contract. 
   
"Deputy Assistant Secretary," as used in this clause, means the Deputy Assistant Secretary for 
Federal Contract Compliance, U.S. Department of Labor, or a designee. 
    
"Employer's identification number," as used in this clause, means the Federal Social Security 
number used on the employer's quarterly federal tax return, U.S. Treasury Department Form 941. 
    
"Minority," as used in this clause, means―  
 
       (1) American Indian or Alaskan Native (all persons having origins in any of the 
original peoples of North America and maintaining identifiable tribal affiliations through 
membership and participation or community identification). 
    
       (2) Asian and Pacific Islander (all persons having origins in any of the original peoples 
of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); 
    
       (3) Black (all persons having origins in any of the black African racial groups not of 
Hispanic origin); and 
    
       (4) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South 
American, or other Spanish culture or origin, regardless of race). 
    
(b) If the Contractor, or a subcontractor at any tier, subcontracts a portion of the work involving 
any construction trade, each such subcontract in excess of $10,000 shall include this clause and 
the Notice containing the goals for minority and female participation stated in the solicitation for 
this contract.     
 
(c) If the Contractor is participating in a Hometown Plan (41 CFR 60-4) approved by the U.S. 
Department of Labor in a covered area, either individually or through an association, its 
affirmative action obligations on all work in the plan area (including goals) shall comply with the 
plan for those trades that have unions participating in the plan. Contractors must be able to 
demonstrate participation in, and compliance with, the provisions of the plan. Each Contractor or 
subcontractor participating in an approved plan is also required to comply with its obligations 
under the Equal Opportunity clause, and to make a good faith effort to achieve each goal under 
the plan in each trade in which it has employees. The overall good-faith performance by other 
Contractors or subcontractors toward a goal in an approved plan does not excuse any 
Contractor's or subcontractor's failure to make good-faith efforts to achieve the plan's goals. 
    
(d) The Contractor shall implement the affirmative action procedures in subparagraphs (g)(1) 
through (16) of this clause. The goals stated in the solicitation for this contract are expressed as 
percentages of the total hours of employment and training of minority and female utilization that 
the Contractor should reasonably be able to achieve in each construction trade in which it has 
employees in the covered area. If the Contractor performs construction work in a geographical 
area located outside of the covered area, it shall apply the goals established for the geographical 
area where that work is actually performed. The Contractor is expected to make substantially 
uniform progress toward its goals in each craft. 
    
(e) Neither the terms and conditions of any collective bargaining agreement, nor the failure by a 
union with which the Contractor has a collective bargaining agreement, to refer minorities or 
women shall excuse the Contractor's obligations under this clause, Executive Order 11246, as 
amended, or the regulations thereunder. 
    
(f) In order for the nonworking training hours of apprentices and trainees to be counted in meeting 
the goals, apprentices and trainees must be employed by the Contractor during the training 



period, and the Contractor must have made a commitment to employ the apprentices and trainee 
at the completion of their training, subject to the availability of employment opportunities. Trainees 
must be trained pursuant to training programs approved by the U.S. Department of Labor. 
    
(g) The Contractor shall take affirmative action to ensure equal employment opportunity. The 
evaluation of the Contractor's compliance with this clause shall be based upon its effort to 
achieve maximum results from its actions. The Contractor shall document these efforts fully and 
implement affirmative action steps at least as extensive as the following: 
    
       (1) Ensure a working environment free of harassment, intimidation, and coercion at all 
sites and in all facilities where the Contractor's employees are assigned to work. The Contractor, 
if possible, will assign two or more women to each construction project. The Contractor shall 
ensure that foremen, superintendents, and other onsite supervisory personnel are aware of and 
carry out the Contractor's obligation to maintain such a working environment, with specific 
attention to minority or female individuals working at these sites or facilities. 
    
       (2) Establish and maintain a current list of sources for minority and female 
recruitment. Provide written notification to minority and female recruitment sources and 
community organizations when the Contractor or its unions have employment opportunities 
available, and maintain a record of the organizations' responses. 
    
       (3) Establish and maintain a current file of the names, addresses, and telephone 
numbers of each minority and female off-the-street applicant, referrals of minorities or females 
from unions, recruitment sources, or community organizations, and the action taken with respect 
to each individual. If an individual was sent to the union hiring hall for referral and not referred 
back to the Contractor by the union or, if referred back, not employed by the Contractor, this shall 
be documented in the file, along with whatever additional actions the Contractor may have taken. 
    
       (4) Immediately notify the Deputy Assistant Secretary when the union or unions with 
which the Contractor has a collective bargaining agreement has not referred back to the 
Contractor a minority or woman sent by the Contractor, or when the Contractor has other 
information that the union referral process has impeded the Contractor's efforts to meet its 
obligations. 
    
        (5) Develop on-the-job training opportunities and/or participate in training programs 
for the area that expressly include minorities and women, including upgrading programs and 
apprenticeship and trainee programs relevant to the Contractor's employment needs, especially 
those programs funded or approved by the Department of Labor. The Contractor shall provide 
notice of these programs to the sources compiled under subparagraph (g)(2) above. 
    
       (6) Disseminate the Contractor's equal employment policy by― 
    
            (i) Providing notice of the policy to unions and to training, recruitment, and 
outreach programs, and requesting their cooperation in assisting the Contractor in meeting its 
contract obligations; 
    
            (ii) Including the policy in any policy manual and in collective 
bargaining agreements; 
    
                (iii) Publicizing the policy in the company newspaper, annual 
report, etc.; 
    
            (iv) Reviewing the policy with all management personnel and with all minority and 
female employees at least once a year; and 
    



            (v) Posting the policy on bulletin boards accessible to employees at each location 
where construction work is performed. 
    
       (7) Review, at least annually, the Contractor's equal employment policy and 
affirmative action obligations with all employees having responsibility for hiring, assignment, 
layoff, termination, or other employment decisions. Conduct review of this policy with all onsite 
supervisory personnel before initiating construction work at a job site. A written record shall be 
made and maintained identifying the time and place of these meetings, persons attending, 
subject matter discussed, and disposition of the subject matter. 
    
       (8) Disseminate the Contractor's equal employment policy externally by including it in 
any advertising in the news media, specifically including minority and female news media. 
Provide written notification to, and discuss this policy with, other Contractors and subcontractors 
with which the Contractor does or anticipates doing business. 
    
       (9) Direct recruitment efforts, both oral and written, to minority, female, and 
community organizations, to schools with minority and female students, and to minority and 
female recruitment and training organizations serving the Contractor's recruitment area and 
employment needs. Not later than 1 month before the date for acceptance of applications for 
apprenticeship or training by any recruitment source, send written notification to organizations 
such as the above, describing the openings, screening procedures, and tests to be used in the 
selection process. 
    
       (10) Encourage present minority and female employees to recruit minority persons 
and women. Where reasonable, provide after-school, summer, and vacation employment to 
minority and female youth both on the site and in other areas of the Contractor's workforce. 
    
        (11) Validate all tests and other selection requirements where required. 
    
        (12) Conduct, at least annually, an inventory and evaluation at least of all minority 
and female personnel for promotional opportunities. Encourage these employees to seek or to 
prepare for, through appropriate training, etc., opportunities for promotion. 
    
        (13) Ensure that seniority practices, job classifications, work assignments, and other 
personnel practices do not have a discriminatory effect by continually monitoring all personnel 
and employment-related activities to ensure that the Contractor's obligations under this contract 
are being carried out.  
    
        (14) Ensure that all facilities and company activities are nonsegregated except that 
separate or single-user toilet and necessary changing facilities shall be provided to assure 
privacy between the sexes. 
    
        (15) Maintain a record of solicitations for subcontracts for minority and female 
construction contractors and suppliers, including circulation of solicitations to minority and female 
contractor associations and other business associations. 
    
        (16) Conduct a review, at least annually, of all supervisors' adherence to and 
performance under the Contractor's equal employment policy and affirmative action obligations. 
    
(h) The Contractor is encouraged to participate in voluntary associations that may assist in 
fulfilling one or more of the affirmative action obligations contained in subparagraphs (g)(1) 
through (16). The efforts of a contractor association, joint contractor-union, contractor-community, 
or similar group of which the contractor is a member and participant may be asserted as fulfilling 
one or more of its obligations under subparagraphs (g)(1) through (16), provided the Contractor― 
    
       (1) Actively participates in the group; 



 
       (2) Makes every effort to ensure that the group has a positive impact on the 
employment of minorities and women in the industry;  
    
       (3) Ensures that concrete benefits of the program are reflected in the Contractor's 
minority and female workforce participation; 
    
       (4) Makes a good-faith effort to meet its individual goals and timetables; and 
    
       (5) Can provide access to documentation that demonstrates the effectiveness of 
actions taken on behalf of the Contractor. The obligation to comply is the Contractor's, and failure 
of such a group to fulfill an obligation shall not be a defense for the Contractor's noncompliance. 
    
(i) A single goal for minorities and a separate single goal for women shall be established. The 
Contractor is required to provide equal employment opportunity and to take affirmative action for 
all minority groups, both male and female, and all women, both minority and nonminority. 
Consequently, the Contractor may be in violation of Executive Order 11246, as amended, if a 
particular group is employed in a substantially disparate manner. 
    
(j) The Contractor shall not use goals or affirmative action standards to discriminate against any 
person because of race, color, religion, sex, or national origin. 
    
(k) The Contractor shall not enter into any subcontract with any person or firm debarred from 
Government contracts under Executive Order 11246, as amended. 
    
(l) The Contractor shall carry out such sanctions and penalties for violation of this clause and of 
the Equal Opportunity clause, including suspension, termination, and cancellation of existing 
subcontracts, as may be imposed or ordered under Executive Order 11246, as amended, and its 
implementing regulations, by the OFCCP.  Any failure to carry out these sanctions and penalties 
as ordered shall be a violation of this clause and Executive Order 11246, as amended. 
    
(m) The Contractor in fulfilling its obligations under this clause shall implement affirmative action 
procedures at least as extensive as those prescribed in paragraph (g) of this clause, so as to 
achieve maximum results from its efforts to ensure equal employment opportunity. If the 
Contractor fails to comply with the requirements of Executive Order 11246, as amended, the 
implementing regulations, or this clause, the Deputy Assistant Secretary shall take action as 
prescribed in 41 CFR 60-4.8. 
    
(n) The Contractor shall designate a responsible official to―    
       (1) Monitor all employment-related activity to ensure that the Contractor's equal 
employment policy is being carried out;  
    
       (2) Submit reports as may be required by the Government/NAFI; and 
    
       (3) Keep records that shall at least include for each employee the name, address, 
telephone number, construction trade, union affiliation (if any), employee identification number, 
social security number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), 
dates of changes in status, hours worked per week in the indicated trade, rate of pay, and 
locations at which the work was performed. Records shall be maintained in an easily 
understandable and retrievable form; however, to the degree that existing records satisfy this 
requirement, separate records are not required to be maintained.  
    
(o) Nothing contained herein shall be construed as a limitation upon the application of other laws 
that establish different standards of compliance or upon the requirements for the hiring of local or 
other area residents (e.g., those under the Public Works Employment Act of 1977 and the 
Community Development Block Grant Program). 



 
(End of clause) 

 
 
AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES (NOV 2004) (BI-040)    
 
(a) General. 

 
(1)  Regarding any position for which the employee or applicant for employment is 

qualified, the Contractor shall not discriminate against any employee or applicant because of 
physical or mental disability. The Contractor agrees to take affirmative action to employ, advance 
in employment, and otherwise treat qualified individuals with disabilities without discrimination 
based upon their physical or mental disability in all employment practices such as―  

 
(i) Recruitment, advertising, and job application procedures; 
 
(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,  

termination, right of return from layoff, and rehiring; 
 
(iii) Rates of pay or any other form of compensation and changes in compensation; 
 
(iv) Job assignments, job classifications, organizational structures, position 

descriptions, lines of progression, and seniority lists; 
 
(v) Leaves of absence, sick leave, or any other leave; 
 
(vi) Fringe benefits available by virtue of employment, whether or not administered by  

the Contractor; 
 
(vii) Selection and financial support for training, including apprenticeships,  

professional meetings, conferences, and other related activities, and selection for leaves of 
absence to pursue training; 

 
(viii) Activities sponsored by the Contractor, including social or recreational programs;  

and 
 
(ix) Any other term, condition, or privilege of employment. 

 
(2) The Contractor agrees to comply with the rules, regulations, and relevant orders of 

the  
Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973 (29 U.S.C.793) (the 
Act), as amended. 
 
(b) Postings. 

 
(1) The Contractor agrees to post employment notices stating― 

 
(i) The Contractor's obligation under the law to take affirmative action to employ and  

advance in employment qualified individuals with disabilities; and 
 
(ii) The rights of applicants and employees. 

 
(2) These notices shall be posted in conspicuous places that are available to employees  

and applicants for employment. The Contractor shall ensure that applicants and employees with 
disabilities are informed of the contents of the notice (e.g., the Contractor may have the notice 
read to a visually disabled individual, or may lower the posted notice so that it might be read by a 



person in a wheelchair). The notices shall be in a form prescribed by the Deputy Assistant 
Secretary for Federal Contract Compliance of the U.S. Department of Labor (Deputy Assistant 
Secretary) and shall be provided by or through the Contracting Officer. 

 
(3) The Contractor shall notify each labor union or representative of workers with which it  

has a collective bargaining agreement or other contract understanding, that the Contractor is 
bound by the terms of Section 503 of the Act and is committed to take affirmative action to 
employ, and advance in employment, qualified individuals with physical or mental disabilities. 
 
(c) Noncompliance. If the Contractor does not comply with the requirements of this clause, 
appropriate actions may be taken under the rules, regulations, and relevant orders of the 
Secretary issued pursuant to the Act. 
 
(d) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or 
purchase order in excess of $10,000 unless exempted by rules, regulations, or orders of the 
Secretary. The Contractor shall act as specified by the Deputy Assistant Secretary to enforce the 
terms, including action for noncompliance. 

 
(End of clause) 

 
 
SERVICE CONTRACT ACT OF 1965, AS AMENDED (NOV 2004) (BI-041)    
 
(a) Definitions.  As used in this clause― 
 
"Act," means the Service Contract Act of 1965, as amended (41 U.S.C.351, et seq.). 
 
"Contractor," shall be deemed to refer to the subcontractor, except in the term "NAFI Prime 
Contractor." 
 
"Service employee," means any person engaged in the performance of this contract other than 
any person employed in a bona fide executive, administrative, or professional capacity, as these 
terms are defined in Part 541 of Title 29, Code of Federal Regulations, as revised. It includes all 
such persons regardless of any contractual relationship that may be alleged to exist between a 
Contractor or subcontractor and such persons. 
 
(b) Applicability. This contract is subject to the following provisions and to all other applicable 
provisions of the Act and regulations of the Secretary of Labor (29 CFR Part 4). This clause does 
not apply to contracts or subcontracts administratively exempted by the Secretary of Labor or 
exempted by 41 U.S.C.356, as interpreted in Subpart C of 29 CFR Part 4. 
 
(c) Compensation. 
 
               (1) Each service employee employed in the performance of this contract by the 
Contractor or any subcontractor shall be paid not less than the minimum monetary wages and 
shall be furnished fringe benefits in accordance with the wages and fringe benefits determined by 
the Secretary of Labor, or authorized representative, as specified in any wage determination 
attached to this contract. 
 
               (2)(i) If a wage determination is attached to this contract, the Contractor shall classify 
any class of service employee which is not listed therein and which is to be employed under the 
contract (i.e., the work to be performed is not performed by any classification listed in the wage 
determination) so as to provide a reasonable relationship (i.e., appropriate level of skill 
comparison) between such unlisted classifications and the classifications listed in the wage 
determination.  Such conformed class of employees shall be paid the monetary wages and 
furnished the fringe benefits as are determined pursuant to the procedures in this paragraph (c). 



 
                  (ii) This conforming procedure shall be initiated by the Contractor prior to the 
performance of contract work by the unlisted class of employee. The Contractor shall submit 
Standard Form (SF) 1444, Request For Authorization of Additional Classification and Rate, to the 
Contracting Officer no later than 30 days after the unlisted class of employee performs any 
contract work. The Contracting Officer shall review the proposed classification and rate and 
promptly submit the completed SF 1444 (which must include information regarding the agreement 
or disagreement of the employees' authorized representatives or the employees themselves 
together with the agency recommendation), and all pertinent information to the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor. The Wage and Hour 
Division will approve, modify, or disapprove the action or render a final determination in the event 
of disagreement within 30 days of receipt or will notify the Contracting Officer within 30 days of 
receipt that additional time is necessary. 
 
                  (iii) The final determination of the conformance action by the Wage and Hour Division 
shall be transmitted to the Contracting Officer who shall promptly notify the Contractor of the 
action taken. Each affected employee shall be furnished by the Contractor with a written copy of 
such determination or it shall be posted as a part of the wage determination. 
 
                  (iv)(A) The process of establishing wage and fringe benefit rates that bear a 
reasonable relationship to those listed in a wage determination cannot be reduced to any single 
formula. The approach used may vary from wage determination to wage determination depending 
on the circumstances. Standard wage and salary administration practices which rank various job 
classifications by pay grade pursuant to point schemes or other job factors may, for example, be 
relied upon. Guidance may also be obtained from the way different jobs are rated under Federal 
pay systems (Federal Wage Board Pay System and the General Schedule) or from other wage 
determinations issued in the same locality. Basic to the establishment of any conformable wage 
rate(s) is the concept that a pay relationship should be maintained between job classifications 
based on the skill required and the duties performed. 
 
                      (B) In the case of a contract modification, an exercise of an option, or extension of 
an existing contract, or in any other case where a Contractor succeeds a contract under which 
the 
classification in question was previously conformed pursuant to paragraph (c) of this clause, a 
new conformed wage rate and fringe benefits may be assigned to the conformed classification by 
indexing (i.e., adjusting) the previous conformed rate and fringe benefits by an amount equal to 
the average (mean) percentage increase (or decrease, where appropriate) between the wages 
and fringe benefits specified for all classifications to be used on the contract which are listed in 
the current wage determination, and those specified for the corresponding classifications in the 
previously applicable wage determination. Where conforming actions are accomplished in 
accordance with this paragraph prior to the performance of contract work by the unlisted class of 
employees, the Contractor shall advise the Contracting Officer of the action taken but the other 
procedures in subdivision (c)(2)(ii) of this clause need not be followed. 
 
                     (C) No employee engaged in performing work on this contract shall in any event be 
paid less than the currently applicable minimum wage specified under section 6(a)(1) of the Fair 
Labor Standards Act of 1938, as amended. 
 
               (v) The wage rate and fringe benefits finally determined under this subparagraph (c)(2) 
of this clause shall be paid to all employees performing in the classification from the first day on 
which contract work is performed by them in the classification. Failure to pay the unlisted 
employees the compensation agreed upon by the interested parties and/or finally determined by 
the Wage and Hour Division retroactive to the date such class of employees commenced contract 
work shall be a violation of the Act and this contract. 
 



               (vi) Upon discovery of failure to comply with subparagraph (c)(2) of this clause, the 
Wage and Hour Division shall make a final determination of conformed classification, wage rate, 
and/or fringe benefits which shall be retroactive to the date such class or classes of employees 
commenced contract work. 
 
          (3) Adjustment of compensation. If the term of this contract is more than 1 year, the 
minimum monetary wages and fringe benefits required to be paid or furnished thereunder to 
service employees under this contract shall be subject to adjustment after 1 year and not less 
often than once every 2 years, under wage determinations issued by the Wage and Hour 
Division.  
 
(d) Obligation to furnish fringe benefits. The Contractor or subcontractor may discharge the 
obligation to furnish fringe benefits specified in the attachment or determined under subparagraph 
(c)(2) of this clause by furnishing equivalent combinations of bona fide fringe benefits, or by 
making equivalent or differential cash payments, only in accordance with Subpart D of 29 CFR 
Part 4. 
 
(e) Minimum wage. In the absence of a minimum wage attachment for this contract, neither the 
Contractor nor any subcontractor under this contract shall pay any person performing work under 
this contract (regardless of whether the person is a service employee) less than the minimum 
wage specified by section 6(a)(1) of the Fair Labor Standards Act of 1938. Nothing in this clause 
shall relieve the Contractor or any subcontractor of any other obligation under law or contract for 
payment of a higher wage to any employee.  
 
(f) Successor contracts. If this contract succeeds a contract subject to the Act under which 
substantially the same services were furnished in the same locality and service employees were 
paid wages and fringe benefits provided for in a collective bargaining agreement, in the absence 
of the minimum wage attachment for this contract setting forth such collectively bargained wage 
rates and fringe benefits, neither the Contractor nor any subcontractor under this contract shall 
pay any service employee performing any of the contract work (regardless of whether or not such 
employee was employed under the predecessor contract), less than the wages and fringe 
benefits provided for in such collective bargaining agreement, to which such employee would 
have been entitled if employed under the predecessor contract, including accrued wages and 
fringe benefits and any prospective increases in wages and fringe benefits provided for under 
such agreement. No Contractor or subcontractor under this contract may be relieved of the 
foregoing obligation unless the limitations of 29 CFR 4.1b(b) apply or unless the Secretary of 
Labor or the Secretary's authorized representative finds, after a hearing as provided in 29 CFR 
4.10 that the wages and/or fringe benefits provided for in such agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, or determines, 
as provided in 29 CFR 4.11, that the collective bargaining agreement applicable to service 
employees employed under the predecessor contract was not entered into as a result of arm's 
length negotiations. Where it is found in accordance with the review procedures provided in 29 
CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits 
contained in a predecessor Contractor's collective bargaining agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, and/or that the 
collective bargaining agreement applicable to service employees employed under the 
predecessor contract was not entered into as a result of arm's length negotiations, the 
Department will issue a new or revised wage determination setting forth the applicable wage 
rates and fringe benefits. Such determination shall be made part of the contract or subcontract, in 
accordance with the decision of the Administrator, the Administrative Law Judge, or the Board of 
Service Contract Appeals, as the case may be, irrespective of whether such issuance occurs 
prior to or after the award of a contract or subcontract (53 Comp. Gen. 401 (1973)). In the case of 
a wage determination issued solely as a result of a finding of substantial variance, such 
determination shall be effective as of the date of the final administrative decision. 
 



(g) Notification to employees. The Contractor and any subcontractor under this contract shall 
notify each service employee commencing work on this contract of the minimum monetary wage 
and any fringe benefits required to be paid pursuant to this contract, or shall post the wage 
determination attached to this contract. The poster provided by the Department of Labor 
(Publication WH 1313) shall be posted in a prominent and accessible place at the worksite. 
Failure to comply with this requirement is a violation of section 2(a)(4) of the Act and of this 
contract. 
 
(h) Safe and sanitary working conditions. The Contractor or subcontractor shall not permit any 
part of the services called for by this contract to be performed in buildings or surroundings or 
under working conditions provided by or under the control or supervision of the Contractor or 
subcontractor, which are unsanitary, hazardous, or dangerous to the health or safety of the 
service employees. The Contractor or subcontractor shall comply with the safety and health 
standards applied under 29 CFR Part 1925. 
 
(i) Records. 
 
            (1) The Contractor and each subcontractor performing work subject to the Act shall make 
and maintain for 3 years from the completion of the work, and make them available for inspection 
and transcription by authorized representatives of the Wage and Hour Division, Employment 
Standards Administration, a record of the following: 
 
                 (i) For each employee subject to the Act―  
                     

        (A) Name and address and social security number; 
 
                     (B) Correct work classification or classifications, rate or rates of monetary wages 
paid and fringe benefits provided, rate or rates of payments in lieu of fringe benefits, and total 
daily and weekly compensation; 
 
                     (C) Daily and weekly hours worked by each employee; and 
 
                     (D) Any deductions, rebates, or refunds from the total daily or weekly compensation 
of each employee. 
 
              (ii) For those classes of service employees not included in any wage determination 
attached to this contract, wage rates or fringe benefits determined by the interested parties or by 
the Administrator or authorized representative under the terms of paragraph (c) of this clause. A 
copy of the report required by subdivision (c)(2)(ii) of this clause will fulfill this requirement. 
 
              (iii) Any list of the predecessor Contractor's employees, which had been furnished to the 
Contractor as, prescribed by paragraph (n) of this clause. 
 
         (2) The Contractor shall also make available a copy of this contract for inspection or 
transcription by authorized representatives of the Wage and Hour Division. 
 
         (3) Failure to make and maintain or to make available these records for inspection and 
transcription shall be a violation of the regulations and this contract, and in the case of failure to 
produce these records, the Contracting Officer, upon direction of the Department of Labor and 
notification to the Contractor, shall take action to cause suspension of any further payment or 
advance of funds until the violation ceases. 
 
        (4) The Contractor shall permit authorized representatives of the Wage and Hour Division 
to conduct interviews with employees at the worksite during normal working hours. 
 



(j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the Act all 
wages due free and clear and without subsequent deduction (except as otherwise provided by 
law or regulations, 29 CFR Part 4), rebate, or kickback on any account. These payments shall be 
made no later than one pay period following the end of the regular pay period in which the wages 
were earned or accrued. A pay period under this Act may not be of any duration longer than 
semi-monthly. 
 
(k) Withholding of payments and termination of contract. The Contracting Officer shall withhold or 
cause to be withheld from the NAFI Prime Contractor under this or any other NAFI contract with 
the Prime Contractor such sums as an appropriate official of the Department of Labor requests or 
such sums as the Contracting Officer decides may be necessary to pay underpaid employees 
employed by the Contractor or subcontractor. In the event of failure to pay any employees subject 
to the Act all or part of the wages or fringe benefits due under the Act, the Contracting Officer 
may, after authorization or by direction of the Department of Labor and written notification to the 
Contractor, take action to cause suspension of any further payment or advance of funds until 
such violations have ceased. Additionally, any failure to comply with the requirements of this 
clause may be grounds for termination of the right to proceed with the contract work. In such 
event, the NAFI may enter into other contracts or arrangements for completion of the work, 
charging the Contractor in default with any additional cost. 
 
(l) Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to the Act. 
 
(m) Collective bargaining agreements applicable to service employees. If wages to be paid or 
fringe benefits to be furnished any service employees employed by the NAFI Prime Contractor or 
any subcontractor under the contract are provided for in a collective bargaining agreement which 
is or will be effective during any period in which the contract is being performed, the NAFI Prime 
Contractor shall report such fact to the Contracting Officer, together with full information as to the 
application and accrual of such wages and fringe benefits, including any prospective increases, to 
service employees engaged in work on the contract, and a copy of the collective bargaining 
agreement. Such report shall be made upon commencing performance of the contract, in the 
case of collective bargaining agreements effective at such time, and in the case of such 
agreements or provisions or amendments thereof effective at a later time during the period of 
contract performance such agreements shall be reported promptly after negotiation thereof. 
 
(n) Seniority list. Not less than 10 days prior to completion of any contract being performed at a 
Federal facility where service employees may be retained in the performance of the succeeding 
contract and subject to a wage determination which contains vacation or other benefit provisions 
based upon length of service with a Contractor (predecessor) or successor (29 CFR 4.173), the 
incumbent Prime Contractor shall furnish the Contracting Officer a certified list of the names of all 
service employees on the Contractor's or subcontractor's payroll during the last month of contract 
performance. Such list shall also contain anniversary dates of employment on the contract either 
with the current or predecessor Contractors of each such service employee. The Contracting 
Officer shall turn over such list to the successor Contractor at the commencement of the 
succeeding contract. 
 
(o) Rulings and interpretations. Rulings and interpretations of the Act are contained in 
Regulations, 29 CFR Part 4.  
 
(p) Contractor's certification. 
 
          (1) By entering into this contract, the Contractor (and officials thereof) certifies that neither it 
(nor he or she) nor any person or firm who has a substantial interest in the Contractor's firm is a 
person or firm ineligible to be awarded Government/NAFI contracts by virtue of the sanctions 
imposed under section 5 of the Act. 
 



          (2) No part of this contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract under section 5 of the Act. 
 
          (3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C.1001. 
 
(q) Variations, tolerances, and exemptions involving employment.  Notwithstanding any of the 
provisions in paragraphs (b) through (o) of this clause, the following employees may be employed 
in accordance with the following variations, tolerances, and exemptions, which the Secretary of 
Labor, pursuant to section 4(b) of the Act prior to its amendment by Pub.L.92-473, found to be 
necessary and proper in the public interest or to avoid serious impairment of the conduct of NAFI 
business: 
 
         (1) Apprentices, student-learners, and workers whose earning capacity is impaired by age, 
physical or mental deficiency, or injury may be employed at wages lower than the minimum 
wages otherwise required by section 2(a)(1) or 2(b)(1) of the Act without diminishing any fringe 
benefits or cash payments in lieu thereof required under section 2(a)(2) of the Act, in accordance 
with the conditions and procedures prescribed for the employment of apprentices, student-
learners, handicapped persons, and handicapped clients of sheltered workshops under section 
14 of the Fair Labor Standards Act of 1938, in the regulations issued by the Administrator (29 
CFR Parts 520, 521, 524, and 525). 
 
         (2) The Administrator will issue certificates under the Act for the employment of apprentices, 
student-learners, handicapped persons, or handicapped clients of sheltered workshops not 
subject to the Fair Labor Standards Act of 1938, or subject to different minimum rates of pay 
under the two acts, authorizing appropriate rates of minimum wages (but without changing 
requirements concerning fringe benefits or supplementary cash payments in lieu thereof), 
applying procedures prescribed by the applicable regulations issued under the Fair Labor 
Standards Act of 1938 (29 CFR Parts 520, 521, 524, and 525). 
 
         (3) The Administrator will also withdraw, annul, or cancel such certificates in accordance 
with the regulations in 29 CFR Parts 525 and 528. 
 
(r) Apprentices. Apprentices will be permitted to work at less than the redetermined rate for the 
work they perform when they are employed and individually registered in a bona fide 
apprenticeship program registered with a State Apprenticeship Agency which is recognized by 
the U.S. Department of Labor, or if no such recognized agency exists in a State, under a program 
registered with the Bureau of Apprenticeship and Training, Employment and Training 
Administration, U.S. Department of Labor. Any employee who is not registered as an apprentice 
in an approved program shall be paid the wage rate and fringe benefits contained in the 
applicable wage determination for the journeyman classification of work actually performed. The 
wage rates paid apprentices shall not be less than the wage rate for their level of progress set 
forth in the registered program, expressed as the appropriate percentage of the journeyman's 
rate contained in the applicable wage determination. The allowable ratio of apprentices to 
journeymen employed on the contract work in any craft classification shall not be greater than the 
ratio permitted to the Contractor as to his entire work force under the registered program. 
 
(s) Tips. An employee engaged in an occupation in which the employee customarily and regularly 
receives more than $30 a month in tips may have the amount of these tips credited by the 
employer against the minimum wage required by section 2(a)(1) or section 2(b)(1) of the Act, in 
accordance with section 3(m) of the Fair Labor Standards Act and Regulations, 29 CFR Part 531. 
However, the amount of credit shall not exceed $1.34 per hour beginning January 1, 1981. 
To use this provision― 
 
        (1) The employer must inform tipped employees about this tip credit allowance before the 
credit is utilized; 



 
        (2) The employees must be allowed to retain all tips (individually or through a pooling 
arrangement and regardless of whether the employer elects to take a credit for tips received); 
 
        (3) The employer must be able to show by records that the employee receives at least the 
applicable Service Contract Act minimum wage through the combination of direct wages and tip 
credit; and  
 
        (4) The use of such tip credit must have been permitted under any predecessor collective 
bargaining agreement applicable by virtue of section 4(c) of the Act. 
 
(t) Disputes concerning labor standards. The U.S. Department of Labor has set forth in 29 CFR 
Parts 4, 6, and 8 procedures for resolving disputes concerning labor standards requirements. 
Such disputes shall be resolved in accordance with those procedures and not the Disputes 
clause of this contract. Disputes within the meaning of this clause include disputes between the 
Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of 
Labor, or the employees or their representatives. 
 

 (End of clause) 
 
 
FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT―PRICE ADJUSTMENT 
FOR MUTIPLE YEAR AND OPTION CONTRACTS (NOV 2004) (BI-042)    
 
(a) This clause applies to both contracts subject to area prevailing wage determinations and 
contracts subject to collective bargaining agreements. 
 
(b) The Contractor warrants that the prices in this contract do not include any allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause. 
 
(c) The wage determination, issued under the Service Contract Act of 1965, as amended, (41 
U.S.C.351, et seq.), by the Administrator, Wage and Hour Division, Employment Standards 
Administration, U.S. Department of Labor, current on the anniversary date of a multiple year 
contract or the beginning of each renewal option period, shall apply to this contract. If no such 
determination has been made applicable to this contract, then the Federal minimum wage as 
established by section 6(a)(1) of the Fair Labor Standards Act of 1938, as amended, (29 
U.S.C.206) current on the anniversary date of a multiple year contract or the beginning of each 
renewal option period, shall apply to this contract. 
 
(d) The contract price or contract unit price labor rates will be adjusted to reflect the Contractor's 
actual increase or decrease in applicable wages and fringe benefits to the extent that the 
increase is made to comply with or the decrease is voluntarily made by the Contractor as a result 
of: 
 

(1) The Department of Labor wage determination applicable on the anniversary date of 
the multiple-year contract, or at the beginning of the renewal option period. For example, the prior 
year wage determination required a minimum wage rate of  $4.00 per hour. The Contractor chose 
to pay $4.10. The new wage determination increases the minimum rate to  $4.50 per hour. Even 
if the Contractor voluntarily increases the rate to $4.75 per hour, the allowable price adjustment is 
$.40 per hour; 
 
               (2) An increased or decreased wage determination otherwise applied to the contract by 
operation of law; or 
 
               (3) An amendment to the Fair Labor Standards Act of 1938 that is enacted after award 
of this contract, affects the minimum wage, and becomes applicable to this contract under law. 



 
(e) Any adjustment will be limited to increases or decreases in wages and fringe benefits as 
described in paragraph (c) of this clause, and the accompanying increases or decreases in social 
security and unemployment taxes and workers' compensation insurance, but shall not otherwise 
include any amount for general and administrative costs, overhead, or profit. 
 
(f) The Contractor shall notify the Contracting Officer of any increase claimed under this clause 
within 30 days after receiving a new wage determination unless this notification period is 
extended in writing by the Contracting Officer. The Contractor shall promptly notify the 
Contracting Officer of any decrease under this clause, but nothing in the clause shall preclude the 
NAFI from asserting a 
claim within the period permitted by law. The notice shall contain a statement of the amount 
claimed and any relevant supporting data, including payroll records that the Contracting Officer 
may reasonably require. Upon agreement of the parties, the contract price or contract unit price 
labor rates shall be modified in writing. The Contractor shall continue performance pending 
agreement on or determination of any such adjustment and its effective date. 
 
(g) The Contracting Officer or an authorized representative shall have access to and the right to 
examine any directly pertinent books, documents, papers and records of the Contractor until the 
expiration of 3 years after final payment under the contract. 
 

(End of clause) 
 
 
FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT―PRICE ADJUSTMENT 
(NOV 2004) (BI-043)   
 
(a) This clause applies to both contracts subject to area prevailing wage determinations and 
contracts subject to Contractor collective bargaining agreements. 
 
(b) The Contractor warrants that the prices in this contract do not include any allowance for any 
contingency to cover increased costs for which adjustment is provided under this clause. 
 
(c) The contract price or contract unit price labor rates will be adjusted to reflect increases or 
decreases by the Contractor in wages and fringe benefits to the extent that these increases or 
decreases are made to comply with― 
 
              (1) An increased or decreased wage determination applied to this contract by operation 
of law; or 
 
              (2) An amendment to the Fair Labor Standards Act of 1938 that is enacted subsequent 
to award of this contract, affects the minimum wage, and becomes applicable to this contract 
under law. 
 
(d) Any such adjustment will be limited to increases or decreases in wages and fringe benefits as 
described in paragraph (b) of this clause, and to the accompanying increases or decreases in 
social security and unemployment taxes and workers' compensation insurance; it shall not 
otherwise include any amount for general and administrative costs, overhead, or profit. 
 
(e) The Contractor shall notify the Contracting Officer of any increase claimed under this clause 
within 30 days after the effective date of the wage change, unless the Contracting Officer in 
writing extends this period. The Contractor shall promptly notify the Contracting Officer of any 
decrease under this clause, but nothing in the clause shall preclude the NAFI from asserting a 
claim within the period permitted by law. The notice shall contain a statement of the amount 
claimed and any relevant supporting data that the Contracting Officer may reasonably require. 
Upon agreement of the parties, the contract price or contract unit price labor rates shall be 



modified in writing. The Contractor shall continue performance pending agreement on or 
determination of any such adjustment and its effective date. 
 
(f) The Contracting Officer or an authorized representative shall, until the expiration of 3 years 
after final payment under the contract, have access to and the right to examine any directly 
pertinent books, documents, papers, and records of the Contractor. 
 

(End of clause) 
 
 
HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL SAFETY DATA (NOV 2004) 
(BI-044)   
 
(a) "Hazardous material," as used in this clause, includes any material as defined hazardous 
under the latest version of Federal Standard No. 313 (including revisions adopted during the term 
of the contract). 
 
(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to be 
delivered under this contract. The hazardous material shall be properly identified and include any 
applicable identification number, such as National Stock Number or Special Item Number. This 
information shall also be included on the Material Safety Data Sheet submitted under this 
contract. 
   
 
                     Material                                                              Identification No.
         (If none, insert “None”) 
         
         ___________________                                           _____________________ 
 
         ___________________                                           _____________________ 
 
         ___________________                                           _____________________ 
 
         ___________________                                           _____________________                                               
                                
                                 
(c) This list must be updated during performance of the contract whenever the Contractor 
determines that any other material to be delivered under this contract is hazardous. 
 
(d) The apparently successful offeror agrees to submit, for each item as required prior to award, a 
Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and the latest 
version of Federal Standard No. 313, for all hazardous material identified in paragraph (b) of this 
clause. Data shall be submitted in accordance with Federal Standard No. 313, whether or not the 
apparently successful offeror is the actual manufacturer of these items. Failure to submit the 
Material Safety Data Sheet prior to award may result in the apparently successful offeror being 
considered nonresponsible and ineligible for award. 
 
(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal 
Standard No. 313, which renders incomplete or inaccurate the data submitted under paragraph 
(d) of this clause, the Contractor shall promptly notify the Contracting Officer and resubmit the 
data. 
 
(f) Neither the requirements of this clause nor any act or failure to act by the NAFI shall relieve 
the Contractor of any responsibility or liability for the safety of NAFI, Contractor, or subcontractor 
personnel or property. 
 



(g) Nothing contained in this clause shall relieve the Contractor from complying with applicable 
Federal, State, and local laws, codes, ordinances and regulations (including the obtaining of 
licenses and permits) in connection with hazardous material. 
 
(h) The NAFI's rights in data furnished under this contract with respect to hazardous material are 
as follows: 
 
              (1) To use, duplicate and disclose any data to which this clause is applicable. The 
purposes of this right are to― 
 
                    (i) Apprise personnel of the hazards to which they may be exposed in using, 
handling, packaging, transporting, or disposing of hazardous materials; 
 
                    (ii) Obtain medical treatment for those affected by the material; and 
 
                    (iii) Have others use, duplicate, and disclose the data for the NAFI for these 
purposes. 
 
               (2) To use, duplicate, and disclose data furnished under this clause, in accordance with 
subparagraph (h)(1) of this clause, in precedence over any other clause of this contract providing 
for rights in data. 
 
               (3) The NAFI is not precluded from using similar or identical data acquired from other 
sources. 

 
(End of clause) 

 
 
RESERVED (NOV 2004) (BI-045) 
 
 
RESERVED (NOV 2004) (BI-046) 

 
 
WASTE REDUCTION (NOV 2004) (BI-047) 
 
(a) Definitions. As used in this clause― 
 
"Recycling" means the series of activities, including collection, separation, and processing, by 
which products or other materials are recovered from the solid waste stream for use in the form of 
raw materials in the manufacture of products other than fuel for producing heat or power by 
combustion. 
 
"Waste prevention” means any change in the design, manufacturing, purchase, or use of 
materials or products (including packaging) to reduce their amount or toxicity before they are 
discarded. Waste prevention also refers to the reuse of products or materials. 
 
"Waste reduction" means preventing or decreasing the amount of waste being generated through 
waste prevention, recycling, or purchasing recycled and environmentally preferable products. 
 
(b) Consistent with the requirements of Section 701 of Executive Order 13101, the Contractor 
shall establish a program to promote cost-effective waste reduction in all operations and facilities 
covered by this contract. The Contractor's programs shall comply with applicable Federal, State, 
and local requirements, specifically including Section 6002 of the Resource Conservation and 
Recovery Act (42 U.S.C. 6962, et seq.) and implementing regulations (40 CFR part 247). 
 



(End of clause) 
 
 
REFRIGERATION EQUIPMENT AND AIR CONDITIONERS (NOV 2004) (BI-048) 
 
The Contractor shall comply with the applicable requirements of Sections 608 and 609 of the 
Clean Air Act (42 U.S.C.7671g and 7671h) as each or both apply to this contract. 
 

(End of clause) 
 
 
PRIVACY ACT NOTIFICATION (NOV 2004) (BI-049) 
 
The Contractor will be required to design, develop, or operate a system of records on individuals, 
to accomplish an agency function subject to the Privacy Act of 1974, Public Law 93-579, 
December 31, 1974 (5 U.S.C. 552a) and applicable agency regulations.  Violations of the Act 
may involve the imposition of criminal penalties. 
 

(End of clause) 
 
 
PRIVACY ACT (NOV 2004) (BI-050)   
 
(a) The Contractor agrees to- 
 
(1) Comply with the Privacy Act of 1974 (the Act) and the agency rules and regulations issued 
under the Act in the design, development, or operation of any system of records on individuals to 
accomplish an agency function when the contract specifically identifies- 
 
(i) The systems of records; and 
 
(ii) The design, development, or operation work that the contractor is to perform; 
 
(2) Include the Privacy Act notification contained in this contract in every solicitation and resulting 
subcontract and in every subcontract awarded without a solicitation, when the work statement in 
the proposed subcontract requires the redesign, development, or operation of a system of 
records on individuals that is subject to the Act; and 
 
(3) Include this clause, including this subparagraph (3), in all subcontracts awarded under this 
contract which requires the design, development, or operation of such a system of records. 
 
(b) In the event of violations of the Act, a civil action may be brought against the agency involved 
when the violation concerns the design, development, or operation of a system of records on 
individuals to accomplish an agency function, and criminal penalties may be imposed upon the 
officers or employees of the agency when the violation concerns the operation of a system of 
records on individuals to accomplish an agency function. For purposes of the Act, when the 
contract is for the operation of a system of records on individuals to accomplish an agency 
function, the Contractor is considered to be an employee of the agency. 
 
(c)(1) “Operation of a system of records,” as used in this clause, means performance of any of the 
activities associated with maintaining the system of records, including the collection, use, and 
dissemination of records. 
 
(2) “Record,” as used in this clause, means any item, collection, or grouping of information about 
an individual that is maintained by an agency, including, but not limited to, education, financial 
transactions, medical history, and criminal or employment history and that contains the person’s 



name, or the identifying number, symbol, or other identifying particular assigned to the individual, 
such as a fingerprint or voiceprint or a photograph. 
 
(3) “System of records on individuals,” as used in this clause, means a group of any records 
under the control of any agency from which information is retrieved by the name of the individual 
or by some identifying number, symbol, or other identifying particular assigned to the individual. 
 
 

(End of clause) 
 
 


